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Introduction

Chairman Bingaman, members of the Committee, thank you very much for the opportunity to appear before you again to discuss the U.S. mining laws.  By way of introduction, I am an attorney with Parsons Behle & Latimer where I have worked since 1985.  My firm has offices in Salt Lake City, Reno and Las Vegas.  We have been providing legal services to the mining industry since 1882, when the two original partners—mining lawyers from Carson City—formed the firm in Salt Lake City.  


My own legal career includes more than twenty years working for dozens of mining companies exploring or mining on federal lands.  My clients have included some of the world’s largest companies, junior mining companies as well as individuals and small prospecting ventures.  I have served two years as Chair of the American Bar Association’s Mining Committee and four years as a vice-chair of the Public Lands Committee.  I am a member of the Board of Trustees for the Rocky Mountain Mineral Law Foundation and in 2005, I was the Program Chair for the Foundation’s Annual Institute.  I am also a member of the Board of Trustees for the Northwest Mining Association.  


My particular specialization is environmental permitting and compliance for mining operations.  I have helped clients permit more than 30 exploration and mining plans of operations with the Bureau of Land Management and U.S. Forest Service and have helped them obtain related environmental and reclamation permits from state regulatory authorities.  I have also represented mining companies in administrative and judicial appeals relating to their operating permits—before the Interior Board of Land Appeals, state administrative appeal boards, and federal courts in Arizona, Nevada, Montana and Washington.  I also help clients comply with environmental laws and regulations and review those issues in property acquisitions.


Before joining Parsons Behle & Latimer, I worked in the office of Utah Governor Scott M. Matheson, where I was his staff assistant on natural resources issues.  In that position, I was the primary contact with federal land management agencies, including the BLM, Forest Service and National Parks Service, under cooperative agreements between the State of Utah and those agencies.


For your information, I am currently registered with the Senate as a lobbyist on mining law matters for Barrick Goldstrike Mines, Inc., which is a subsidiary of Barrick Gold Corporation.  I have worked with Barrick on mining law legislation for more than a decade.  However, I am appearing today only as an individual and not on behalf of Barrick Goldstrike or any other mining company or association.  Obviously, my views are influenced by all of my experiences, including my work for the mining industry, but the views I express here today are my own, and may or may not be the views of my clients.  

Current Economic Conditions


Mr. Chairman, as you know too well, the economy of our nation and the world are in a far different condition than when this Committee last considered this issue in September, 2007.  The rapid downtown in economic conditions in 2007 has hit the mining industry hard.  In a report released a few weeks ago, PriceWaterhouseCoopers summarized the impacts on the mining industry, noting that in the first quarter of 2009 alone, 14 of the world’s 40 largest mining companies announced mine closures, production cuts or moves to place mines on care and maintenance.  In addition, $13 billion of capital expenditure has been deferred or cancelled.  Combined, this has resulted in unemployment for more than 40,000 people across the industry.
  Despite the downturn, costs of production have continued to soar, rising 27% in 2008 resulting in decreasing profit margins (or increasing losses) and further cutbacks.


These same conditions have affected investment and operations in the U.S., where major mining projects have been deferred or cancelled and other properties are cutting costs to stay in business.  The one bright spot in the mining industry has been gold, where prices increased as investors sought a safe haven from world economic conditions.  In Nevada, for example, in the northern counties where the gold mining industry is based continue to enjoy low unemployment and stable government revenues, even as the rest of Nevada has been hit hard by the recession.  However, gold prices have dropped 10% from the highest point in the most recent price cycle and cost pressures continue.  The PriceWaterhouseCoopers study shows the impact of the world recession on selected metals prices with a chart that shows price changes since 2003:
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Source:  Mine:  When the Going Gets Tough . . . Review of global trends in the mining industry – 2009, PriceWaterhouseCoopers (2009) p. 8.


The importance of the economic information in the context of your consideration of S. 796 and S.140 is threefold:  First, as you consider measures to revitalize the American economy, you should not enact legislation that has a contrary effect on the mining industry.  Though the total number of jobs may be relatively small, as the GAO reported to you in 2008 “hardrock minerals play an important role in the U.S. economy contributing to multiple industries, including transportation, defense, aerospace, electronics, energy, agriculture, construction and health care.”
  The availability of minerals will also affect our ability to achieve the objectives that Congress is setting for energy independence and expansion of renewable energy resources, including wind and solar power.  Second, mining is the dominant economic force in some local western economies—counties in Nevada, Arizona, Montana, Idaho and New Mexico.  Changes to the mining law should maintain, not threaten these local economies.  Finally, the data demonstrate the simple fact that mineral commodity markets will always be cyclical.  High prices driven by demand increases trigger additional exploration and investment.  As production increases or demand falls, prices and profits fall.  Any mining law legislation—particularly the royalty provisions—should moderate, not exaggerate the economic impacts of normal supply and demand cycles.  Because the 8% royalty in S.140 (and Congressman Rahall’s bill in the House) is assessed on gross proceeds, it would hit mining operations hardest when prices are down by decreasing gross revenues by an unavoidable 8%.  In contrast, royalty provisions of S.796 which are based on net proceeds would moderate the economic impact of the royalty.  When revenues are low or costs are high, operations would pay less, allowing them to reduce costs and maintain production and employment during tough times.

S.796 and S.140


I will be providing comments on the royalty in S.140 and on specific provisions of S.796.  I understand that the Congress, the Senate and this Committee are facing several extremely important and pressing issues, including economic revitalization, energy independence and problem of global climate change.  Mr. Chairman, I appreciate your willingness to devote the time and attention to the mining law that your bill and this hearing represent.  In particular, I know that the committee staff has invested an incredible amount of time and energy into this issue and into S.796.  S.796 represents a major step forward on some issues, particularly the royalty provisions of the bill which recognize that a federal royalty on mineral production should be based on net proceeds or profit, rather than on the gross income from mineral sales.  Unfortunately, S.796 remains seriously flawed and additional, significant changes are necessary if it is to effectively accomplish your stated objectives.

Comments on S.140

S.140 includes the same royalty provisions that are in Congressman’s Rahall’s bill in the House—an 8% gross royalty on new mining operations and a 4% gross royalty on existing operations.  S.140 also adds a .3% gross “reclamation fee” on all hardrock minerals mining operations.


The royalty provisions of S.140 will substantially discourage investment and production on federal lands.  The royalty provisions in S.796, which would deduct “reasonable transportation, beneficiation and processing costs” from the value of production before the royalty is applied, are preferable—though further clarification of the language is needed to assure that the royalty is properly calculated and applied as a net proceeds royalty.


A net proceeds or profit-based royalty has a less dampening effect on mining investment.  Mining investments typically seek a long-term rate of return based on alternative investments and comparative risks.  A royalty payment based on a percentage of the total proceeds from mineral sales directly reduces the potential rate of return—making all mining investments less attractive.  Because revenue projections (and rates of return) are typically based on conservative price assumptions, the possibility that prices may exceed expectations—along with profits and royalty payments—does not reduce the initial projected rate of return.  

Authoritative studies
 of the application of mining royalties identify several important considerations for determining royalty rates:  The first is how the royalty payments fits with the overall economic contribution from mining activities.  In testimony before the House Committee on Natural Resources, James Otto, one of the authors of the World Bank study on royalties, stated:  “I urge policy makers to take into account the complete tax system when considering a change to any part of it.  It is the impact of the tax system as a whole that will determine whether most mines are able to operate profitably, and with sufficient profits to reinvest in new exploration to replace reserves.”
  

In the U.S., mining on public lands produces substantial government revenue, even without a federal royalty.  Mining operations pay property taxes, sales and use taxes, and business fees and taxes.  In Nevada, for example, where mine operators pay a 5% net proceeds tax that is shared between state and county governments, the direct taxes paid by the mining industry in 2007 totaled just under $200 million, including more than $75 million in net proceeds tax.
  That calculation includes only direct taxes and does not account for the income taxes paid by mine owners or shareholders or the taxes paid by mine employees and businesses that sell products and services to the mining industry.  


The second consideration identified by the World Bank study is how a proposed royalty will affect mining investment.  The 8% gross royalty that would be imposed by S.140  would decrease investment, decrease employment, and ultimately decrease total government revenues from mining on public lands.   The legislative record from the House is clear on this point:

Mineral prices are notoriously cyclical, more so than the prices for many other goods.  The result is that high cost producers may and often do become unprofitable during periods of low prices.  Royalty is a cost and if based on value, that cost will be incurred regardless of profitability.  More marginal mines will close, perhaps permanently, in low price times because of royalty.  This is the nature of the market system—low cost producers survive, high cost producers do not. . . .  The impacts from closing a large mine can be hard on local communities, and can in the long run lessen overall fiscal revenues.

Testimony of James M. Otto in Hearing Before the Subcommittee on Energy and Mineral Resources, Committee on Natural Resources, H.R.2262, Hardrock Mining and Reclamation Act of 2007 (Oct. 2, 2007) p. 23. 

If mining costs can’t be deducted, a mining company would have to pay the royalty regardless of how high these costs may be for difficult mining situations or for low grade ores.  This would require a mining company to continue paying a royalty even when it is operating at a loss, and that royalty could even cause the loss.  No mine can be operated long at a loss.  The result would be that some mines would shut down prematurely, creating loss of jobs, federal, state and local taxes not paid, and supplies of goods and services suffer.

Testimony of Jim Cress, Id at p, 26.  


Testimony before the House Committee on Natural Resources also indicated that the 8% gross royalty, and the total tax burden imposed on the U.S. mining industry if the 8% gross royalty were added to existing taxes, would be among the highest in the world.
  That same testimony recounted the experience of other countries where revenues from mining had actually decreased as the result of excessive gross royalties.  The House Committee apparently ignored this testimony when it passed the current version of the House mining law bill.  This Committee should not make the same mistake.

Comments on S. 796


Substantial changes to S. 796 are necessary if it is to provide a reasonable framework for hard rock exploration and mining on public lands.  My comments below recommend specific amendments but I have prioritized my comments for this testimony and have not  attempted to present a complete or exhaustive list of the changes that should be made.

Permitting Exploration Activities

Section 302 requires that a permit be issued before any exploration activities may be conducted on Federal land.  This is a significant, unnecessary and detrimental change from existing law and regulations.  Under current law, BLM allows an expedited procedure for small scale exploration activities that has proven efficient and effective.  S. 796 would eliminate that procedure.


BLM’s surface management regulations for hard rock mining (43 C.F.R. Subpart 3809) include provisions for permitting exploration activities where the total surface disturbance of public land is 5 acres or less.  In such cases, the exploration operator is authorized to file a “Notice” with the BLM which must include:

(1) Information describing the operator and identifying any mining claims where surface disturbance will occur;

(2) A description of the proposed exploration activity with a level of detail appropriate to the type, size and location of the activity, including

a. The measures that will be taken to prevent unnecessary or undue degradation during operations;

b. A map showing the location of the project area, including the location of access routes that will be used, improved or constructed; 

c. A description of the type of equipment that will be used: and

d. A schedule of activities, including the date when exploration will begin and the date when reclamation will be completed.

(3) A reclamation plan that complies with the performance standards of the 3809 regulations; and

(4) An estimate of the cost to fully reclaim the operations.

43 C.F.R. § 3809.301.  


Upon receipt, BLM reviews the Notice to determine if it is complete and in accordance with the regulatory requirements.  Typically, the review is accomplished by circulating the Notice package among the resource specialists in the local BLM field office to identify potential questions, information needs, conflicts, issues or concerns.  After the agency determines that the Notice is complete, BLM may notify the operator that (1) more time is required for review; (2) modifications to the proposed activities are necessary to prevent unnecessary or undue degradation; (3) further consultation is required concerning existing or proposed access routes; or (4) that a visit to the site is necessary before proceeding.  BLM may also notify the operator that the proposed activities do not qualify as a notice-level operation.  If BLM takes none of these actions, i.e., requires no further information or modifications, then the operator may proceed with the activities once it has provided adequate financial assurance in accordance with BLM’s bonding regulations.
  43 C.F.R. § 3809.313.  The financial assurance requirements for notices are spelled out in the regulations at 43 C.F.R. §§ 3809.551 to .556.  The financial assurance must be adequate to cover the cost as if BLM were required to contract with a third party to reclaim the proposed operations.  43 C.F.R. §3809.552(a).  


Activities subject to the Notice level procedures are limited by BLM’s definition of “exploration” which includes “sampling, drilling, or developing surface or underground workings to evaluate the type, extent, quantity or quality of mineral values present.”  43 C.F.R. § 3809.5.
  If the exploration involves bulk sampling that will remove 1,000 tons or more of ore for testing, then a plan of operations must be filed.  43 C.F.R. § 3809.11(b).  The Notice level procedure is not available in certain areas, including areas designated as “closed” to off-road vehicle use, Areas of Critical Environmental Concern (ACEC’s), or proposed or designated critical habit for threatened or endangered species.  See 43 C.F.R. § 3809.11(b).  


After activities have begun, notices must be modified if (1) BLM determines that changes are required to prevent unnecessary or undue degradation, or if the operator plans to make material changes in the plans or activities.  43 C.F.R. § 3809.331.


The current regulations authorizing Notice level activities are consistent with the recommendations of the National Research Council report Hard Rock Mining on Public Lands which was commissioned by Congress in 1999.  The NRC Report concluded that exploration activities disturbing less than five acres had little potential for environmental harm and did not need to be evaluated under the more detailed procedures applicable to mining plans of operations.  The Notice level provisions have also created some indirect benefits because as operators seek to keep total disturbance under the five acre limit to take advantage of the streamlined permitting procedures, they have a strong incentive to use existing roads and minimize new surface disturbance.  Also, because the Notice is limited to five acres of undisturbed public land, operators have a strong incentive to quickly reclaim disturbed acreage.

In response to the recommendations in the NRC study, BLM made two changes to the regulations:  first, the Notice level option was limited only to exploration activities—prior regulations had allowed “mining” operations under the same 5 acre rule.  The NRC Report (and BLM’s own internal reviews) indicated that small “mining” operations had the potential for environmental impacts because of the scale of disturbance (removal of larger quantities of material versus exploratory drilling) and the storage or use of chemicals in processing operations.  Second, BLM required bonding for all Notice level activities.  These changes were adopted initially in 2001 during the Clinton Administration and were ratified in a subsequent 2003 rulemaking by the Bush Administration.

The NRC Report recommended that the Forest Service modify its surface management regulations to adopt a similar “Notice” procedure for exploration activities that would disturb 5 acres or less of National Forest lands.  The Forest Service has proposed changes to its 36 C.F.R. Part 228, but those changes have not been finalized.


BLM has almost 30 years experience with Notice level activities and more than seven years experience with the revised regulations.  Naturally, exploration is much more common than actual mining.  Mining geologists estimate that for every economically viable ore deposit that is discovered and brought into production, as many as ten thousand exploration targets are identified and explored without success.  In Nevada since 2005, BLM records indicate that Notices have exceeded plans of operations (including both production and exploration plans beyond the five acres threshold) by a factor of approximately ten to one.  While only about 70 mining and exploration plans have been submitted and reviewed, exploration has gone forward under almost 700 notices.


The provisions in Section 302 of S.796 would have at least two important adverse consequences:  first, permitting mineral exploration would take longer and cost more, with no attendant environmental benefit.  As noted, the Forest Service does not have a regulatory provision similar to BLM’s Notice procedures.  All exploration activities on National Forest lands must be permitted under a plan of operations and reviewed under the National Environmental Policy Act.  Based on my own experience, the time for permitting Notice level activities on BLM managed lands is a few months.
  Approval of those same activities by the Forest Service typically takes between 18 months and two years.  The second consequence is that the BLM’s regulatory system and personnel—the resource specialists in the local BLM offices that review Notices and mining plans and manage all of the other public land resources—would be overwhelmed by the additional paperwork.  Loss of the Notice provisions would increase their workload on mining permits almost tenfold.  In most offices, BLM resources are already stretched thin, not just by mining but by all of the responsibilities that federal law places on the agency to manage energy, grazing, recreation and the other uses of public lands.  Approval time for mining plans of operations—already measured in years—would be further delayed as the agency devotes additional resources to processing hundreds of new exploration permits.


S.796 should be amended to allow the BLM to continue to administer exploration activities that disturb five acres of less of public land under the Notice provisions of the current regulations and to allow the Forest Service to modify its regulations to include the same provisions.


With regard to those exploration activities that will require an exploration permit under S.796, the limitations in Section 302(b) should also be amended.  The current language prohibits the “removal of any mineral for sale” under an exploration permit, but advanced exploration may include removal of materials for processing to assess their amenability to certain existing processing facilities.  For example, under an exploration permit an operator may want to remove a bulk sample from the property and process it through an existing mill or other processing facility to test or evaluate the metallurgical properties of the ore.  The mineral products from test processing may be commingled with the output of the processing facility and sold.  Such tests are not uncommon and should not be prohibited by law.  The provision should be modified so that test mining or test processing can be allowed under an exploration permit with 1) a de minimis exception from the royalty for such activities, and 2) for production in excess of the de minimis provisions, require that the proceeds from the sale of mineral products be accounted for and subject to the royalty provisions.

Permitting of Mining Operations

As I read the provisions of Section 303, it intends to authorize a regulatory program for hard rock mining on Federal lands that is not dramatically different from current BLM and Forest Service operations and policies.  However, some important changes are necessary to make the program workable, effective and consistent with existing law.


Section 306(c) reaffirms that the familiar standard “unnecessary or undue degradation of the lands” standard from Section 302(b) of the Federal Land Policy and Management Act (FLPMA) will apply to mineral activities on public lands managed by the BLM and extends that standard to National Forests.  Because “unnecessary or undue degradation” is the key term for management of mining under S.796, it should be defined.  BLM has managed public land under the “unnecessary or undue degradation” standard for more than 30 years and has adopted a definition of that term as it relates to mining in the 3809 regulations.
  43 C.F.R. § 3809.0-5.  That definition should be incorporated in to section 2 of S. 796:


(22)
Unnecessary or undue degradation.—The  term “unnecessary or undue degradation” means conditions, activities or practices that:


(a)
fail to comply with one or more of the following:  the operation or reclamation standards set forth in this Act or in regulations promulgated thereunder,  the terms and conditions of an approved exploration or mining permit or described in a complete notice, and other Federal and state environmental laws related to environmental protection and protection of cultural resources;


(b) 
are not “reasonably incident” to mineral activities.  For purposes of this section, the term “reasonably incident” means the statutory standard “prospecting, mining, or processing operations and uses reasonably incident thereto” set forth at 30 U.S.C. 612 and includes those actions or expenditures of labor and resources by a person of ordinary prudence to prospect, explore, define, develop, mine, or beneficiate a valuable mineral deposit, using methods, structures, and equipment appropriate to the geological terrain, mineral deposit, and stage of development and reasonably related activities;
 or


(c)
fail to attain a stated level of protection or reclamation required by specific laws in areas such as the California Desert Conservation Area, Wild and Scenic Rivers, units of the National Wilderness Preservation System, National Monuments and National Conservation Areas.


Section 306(c) and (e) also create confusion because subsection (c) sets forth the applicable “unnecessary or undue degradation” standard, but subsection (e) states that that standard shall be in addition to any requirements applicable to mineral activities under  FLPMA, the National Forest Management Act of 1976 and the Organic Act of 1897 (the Forest Service Organic Act).  This provision might be read to require that BLM and the Forest Service apply multiple overlapping regulatory standards to mineral activities on Federal lands.
  S. 796 should be clarified to apply and define a single regulatory standard.


Section 306(d) authorizes the Secretaries of Interior and Agriculture to jointly promulgate regulations to carry out the Act. S.796 should include a transition provision to make it clear that the BLM and Forest Service can continue to manage mineral activities under their existing regulations (43 C.F.R. Subpart 3809 and 36 C.F.R. Subpart 228) until joint regulations are finalized.  


Provisions in Title III should also be evaluated in light of the definition of “Federal land” in section 2(8).  That section limits the definition of “Federal land” to land that is “open to location of mining claims under the general mining laws and this Act.”  The term is then used throughout S.796 in a context where the “open to location” limitation may be inappropriate.  For example, Section 301 prohibits any person from engaging in mineral activities on “Federal land” without a permit.  But the provision could be read to preclude BLM or the Forest Service from allowing mineral activities on withdrawn lands even where a claimant was able to demonstrate a valid existing right prior to the withdrawal.  The definition should be modified or specific clarification written into the provisions where it is used.

Security of Tenure Issues

S.796 eliminates the option to obtain patent to mining claims.  If claimants can no longer obtain title to the public lands within their claims, the law needs to provide an alternative mechanism that protects investments on unpatented claims.  Several provisions in S.796 address the rights of mining claimants and operators to use and occupy public lands for mining purposes, but these provisions are incomplete and inconsistent and are likely to confuse more than clarify.  As written, S.796 does not adequately define or protect the rights provided by the U.S. mining laws as those laws have been interpreted and applied by courts and agencies for more than a century.


Section 102(8) establishes that timely payment of claim maintenance fees or performance of required assessment work is sufficient to establish certain rights, but the provision falls short in two important areas.  First, the provision includes an incorrect reference to the “pedis possessio” doctrine.  That doctrine merely holds that a claimant in occupation of his claim while he or she is exploring for a valuable mineral deposit has the legal authority to exclude others from the claim.  Pedis possessio rights are not sufficient security of tenure in unpatented mining claims to support investment in exploration or mining activities.  By incorrectly referencing the pedis possesio doctrine, S.796 might be read to eliminate other important rights, including rights that currently exist before claims are located or valuable minerals discovered.  The provision should be clarified to ensure that the payment of claim maintenance fees insures all of the rights traditionally associated with unpatented mining claims.  Second, the provision might be read to undermine the basic provision of the mining law which guarantees that public lands are “open” for exploration and the search for valuable mineral deposits.  Some exploration, particularly that which is presently classified as “casual use” under BLM’s surface management regulations, takes place before mining claims are located.  In other words, reconnaissance level field work may be completed to determine if claim should be staked.  It is important that this work be allowed to continue without the prerequisite of claim location.


A related provision in the permitting title should be removed.  Section 301(c) provides that nothing in the permitting section of S.796 would change “any requirement of law that a mining claim, millsite, or tunnel site be valid in order for mineral activities to be undertaken.”  This provision creates needless uncertainty in an area where the law is well settled and confuses the permitting process.  BLM’s current regulations provide that mining claim validity is relevant to permitting only where the lands proposed for mineral activities have been withdrawn from appropriation under the mining laws.  43 C.F.R. § 3809.100.  Under those circumstances, BLM will not allow activities under a notice or plan of operation to proceed until BLM has prepared a mineral examination report to determine if the mining claims were valid at the time of the withdrawal and remain valid.  Id.
  Such an examination is necessary to determine whether the preexisting claims constitute “valid existing rights” for purposes of the withdrawal.  


On land that remains open to location, a determination of mining claim validity is neither necessary nor relevant to the permitting decision.  Even Professor John Leshy, who has argued that Interior Department should use its authority to contest mining claims more aggressively, has conceded that “where the land remains open to location of new claims, challenges to existing claims would usually be uselessly burdensome and expensive.”
  Based on past experience, Congress should expect that the provisions any of any amendment to the mining laws will be heavily litigated.  Section 301(c) invites litigation and would likely send the reviewing Court on a quest to determine what existing “requirement of law” Congress was contemplating in the statutory language.  Section 301(c) should be deleted from S. 796.


Section 102(a)(4)(B) is also unnecessary and troublesome.  That provision bars a person (or a “related party”) from relocating a claim for ten years if that person had relinquished the claim or allowed it to become null and void by not paying annual maintenance fees or performing assessment work.  Because the penalty is so severe, the provision creates a powerful incentive for claimants to maintain stale and unworked claims.  One of the original objectives of the claim maintenance fee was to discourage speculation and encourage claimants to proceed with exploration or drop the claims.  As mineral commodity prices follow their normal cyclical patterns it is common to expect that claims will be dropped when prices are low and relocated (by original claimants or others) when prices are more favorable.  


But the provision creates a more significant practical problem.  Claim relocation is a common strategy for correcting or curing problems with mining claim titles or when mining claims locations have left small pieces of unclaimed land adjacent to or between claims.  It is also common for claims to be changed from mining claims to millsite claims (or the reverse) as more information on claim mineralization and potential use becomes available.  One of my partners at Parsons Behle & Latimer who specializes in mining property law called the provision “a complete disaster.”  Section 102(a)(4)(B) should be deleted.


These provisions that address the operation of the general mining laws are complicated by the language of Section 506(c) which states that “this Act supersedes the general mining laws, except for the provisions of the general mining laws relating to the location of mining claims that are not expressly modified by this Act.”  The application of the mining law is illuminated by more than a century of agency and judicial precedent which has clarified the many complexities that occur in application of these laws to specific circumstances on (and in) the ground.  Section 506(c) seems to discard this precedent inviting courts and agencies to rewrite or reinterpret the mining laws on a blank slate.  Even though that approach would provide endless employment for future generations of mining lawyers, it would be an unfortunate and inefficient result.  Changes to the mining law should incorporate and build upon legal precedent and history and not reopen settled questions.

Conclusion

Thank you for the opportunity to appear here today.  I will be happy to answer any questions.

� Mine:  When the Going Gets Tough . . . Review of global trends in the mining industry – 2009, PriceWaterhouseCoopers (2009) p. 3.


� Id. at p. 13.  The study also noted that American producers have been doubly disadvantaged by the combination of cost increases and exchange rates.  Id.


� U.S. General Accounting Office, “Hardrock Mining:  Information on State Royalties and Trends in Mineral Imports and Exports,” GAO-08-849R (July 21, 2008), p. 2.


� James Otto, Craig Andrews, Fred Cawood, Michael Doggett, Pietro Guj, Frank Stermole, John Stermol and John Tilton, Mining Royalties:  A Global Study of Their Impact on Investors, Government, and Civil Society, The World Bank (2006).  


� Hearing Before the Subcommittee on Energy and Mineral Resources, Committee on Natural Resources, H.R.2262, Hardrock Mining and Reclamation Act of 2007 (Oct. 2, 2007) p. 23.


� John L. Dobra, Economic Overiew of the Nevada Mining Industry 2007, Nevada Mining Association (2008) at p. 8.  Other direct taxes paid included $93 million in sales and use tax and $27 million in property taxes. 


� See Hearing Before the House Subcommittee on Energy and Mineral Resources (Oct. 2, 2007) pp. 30-43.


� Operators of Notice level exploration activities must also comply with the requirements of BLM’s regulations relating to use and occupancy of unpatented mining claims.  


� Attached to this testimony is a collection of photographs of the kinds of activities—primarily exploration drilling—that are commonly allowed under the “Notice” provisions in the regulations.  The photographs also show how surface disturbance from such exploration activities is reclaimed, including recontouring of the disturbed areas, revegetation and ultimately full reclamation that meets BLM’s standards for release of financial assurance.  


� The proposed changes in the Forest Service regulations did not clearly limit Notice level activities to exploration—some mining activities would have been allowed.  Mining industry associations (National Mining Association and Northwest Mining Association) and others commented on the proposal and recommended that it be limited to exploration in accordance with the recommendations of the NRC Report.


� The regulations provide that activities can proceed within 15 days after the Notice is submitted, provided that BLM finds the Notice complete and does not require additional information.  My experience is that in most cases BLM seeks additional information or time to review the Notice and that, by the time the financial assurance is submitted and approved, the entire process can take several months.  In Nevada, the BLM and Nevada Division of Environmental Protection have created an online reclamation cost estimating tool that allows operators to calculate reclamation costs according to a set of standardized costs and assumptions set by the regulatory agencies.  That process substantially speeds up bond calculations and approvals.


� BLM”s current definition of “unnecessary or undue degradation” was affirmed in Mineral Policy Center v. Norton, 292 F. Supp. 2d 30 (D. D.C. 2003).


� The definition of “reasonably incident” suggested here is taken from 43 C.F.R. § 3715.0-5 where the term is defined for purposes of BLM’s use and occupancy regulations.


� The two sections can even be read to suggest that because S. 796 adopts an “unnecessary or undue degradation” standard in section 306(c) but retains the FLPMA standard in section 306(e) that Congress somehow intended that the agencies apply two different “unnecessary or undue degradation” standards.


� The regulation allows certain activities if necessary to maintain the affected claims or to confirm or corroborate the validity of the claim.  43 C.F.R. § 3809.100(b).  


� John D. Leshy, The Mining Law:  A Study In Perpetual Motion (1987) at 262.  At the time of Professor Leshy’s book, claim contests were the primary means of ejecting occupants who had taken up residence on invalid mining claims.  That problem was largely resolved by the adoption of “use and occupancy” regulations which now govern such use of mining claims and provide for expedited procedures to end unauthorized occupancy.  See 43 C.F.R. Subpart 3715.


� If the concern is that claimants will drop and relocate claims to avoid annual claim maintenance fees, the Committee should investigate that concern more closely.  In my experience, that is not a common practice, if only because of the risks involved in dropping claims.  But if that concern is real, it is more easily addressed by requiring claimants engaged in that practice to pay any missed maintenance fees on claims that are dropped and relocated within a short (probably one year) time period.
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