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Good morning, Chairman Bingaman, members of the Committee.  Thank you for the opportunity to present this testimony on behalf of Governor Ted Kulongoski.

The Oregon Department of Energy is responsible for siting large energy facilities, including power plants, transmission lines, natural gas pipelines and natural gas storage facilities.  The Department is also responsible for implementing the state’s energy policy of promoting energy efficiency and renewable energy.

In 2005, Governor Kulongoski adopted a Renewable Energy Action Plan, to guide Oregon’s energy future.  The Plan contains more than 130 recommendations to increase the use and development of renewable energy in Oregon, including wave energy.  These involve federal and state legislation, as well as actions agencies, businesses and individuals can take.  Governor Kulongoski sent to the current session of the Oregon Legislature a comprehensive legislative package to implement that Plan, including over twenty measures in five bills.  I have attached a summary of the Governor’s legislative package for your information.

A key part of that policy is the recent adoption by our Legislature of Governor Kulongoski’s Renewable Portfolio Standard, Senate Bill 838.  That standard is one of the most aggressive in the nation.  It requires that 25% of Oregon’s total load come from new renewable energy by the year 2025.  This means that virtually all of Oregon’s load growth must be met by renewable energy.

This is a commitment the state is eager to make.  But to do so we must have renewable resources that are available and can be sited efficiently.  Wave energy is an emerging renewable technology and Oregon has some of the most promising sites in the entire country.  Oregon has unique sites especially favorable for wave energy development based on its wave resource and access to coastal transmission. It is essential that the process for siting ocean resources be fair and timely.  

Interest in wave energy in Oregon is high and is favorable in coastal communities, so long as development is done carefully and in a way that avoids adverse impacts on fishing, scenic vistas and recreational uses.  Oregon has worked with industry, local officials, marine resource users such as crabbers and fishers, environmental groups and the general public, to create a consensus roadmap for developing wave energy. 

Already four leading wave energy developers have received preliminary permits at several locations off the Oregon coast.  Three more sites have permits pending.  In addition, Oregon is a world leader in wave energy research, with the team led by Doctor Annette Von Jouanne at Oregon State University.  Their research is helping to move wave energy from a promising technology to a commercially viable source of energy.  As part of this work, Oregon State University has proposed to develop a National Wave Energy Center off the Oregon coast to test innovative wave energy devices.  In fact, Oregon State is in the process of deploying a test device this summer off the coast of Newport.

Governor Kulongoski has made a commitment to ensure that Oregon leads the nation in the research and commercialization of wave energy development in the United States.  In addition to the Renewable Portfolio Standard, initiatives of Governor Kulongoski on wave energy include:

· Creation of a new non-profit entity, the Oregon Wave Energy Trust, to spearhead efforts to develop a wave energy sector in Oregon, including a statewide environmental assessment, assist in streamlining the regulatory process, fund R&D efforts, and provide input for coastwide planning for wave energy sites supported by coastal communities.

· Designation of an Oregon Solutions project for the proposed project off the coast of Reedsport.  That designation provides high priority involvement by the Governor’s staff in a collaborative process involving all stakeholders, including affected citizens, local governments, interested industry, utilities, state agencies and others. The project goal is to develop consensus support for the first commercial wave energy project in the United States.

· $5.2 million in the Governor’s budget for the 2007-2009 biennium for additional research and development of wave energy.

· Expansion of the state’s business energy tax credit to 50% on up to $20 million investment.  The tax credit applies both to wave energy generation projects as well as manufacture of technology and equipment used for wave energy devices.

With that context, let me turn to the two questions I have been asked to address.

1. Should the US Minerals Management Service (MMS) or the Federal Energy Regulatory Commission (FERC) Have Federal Authority Over Ocean Facilities?  

Regardless of which federal agency is involved, we believe that the federal role in ocean energy facilities should be limited in scope, complexity and timing.  The federal role should be flexible, recognize the unique nature of ocean projects as compared to traditional river hydroelectric facilities, appropriately consider state standards, adequately address state interests, and be expeditious.

The federal role should not interfere with the state’s traditional power to determine power plant siting, including within the state’s territorial sea.  The federal role should also not be duplicative of the state review and it should not interfere with the state review.  Rather than choose between agencies, we believe that any agency Congress assigns responsibilities for a federal role in ocean energy facilities should follow these principles.

For example, Section 388(e) of the Energy Policy Act of 2005, which provides authority to MMS to grant proprietary authorizations (leases, easements and rights-of-way) for energy-related uses on the outer Continental Shelf (beyond the three-mile limit), explicitly recognizes and preserves state jurisdiction and other rights over any submerged lands subject to MMS’s review.  We support Section 388(e).  Similar language should be included for any responsibility Congress gives FERC.

FERC has interpreted the Federal Power Act to include wave and other ocean energy projects as hydroelectric facilities under its jurisdiction, including those within the three-mile limit.  These facilities are not comparable to dams and other in-stream structures.  Nevertheless, we have engaged constructively with FERC staff to try to coordinate state reviews with FERC’s asserted role.  We are willing to work in a similar fashion with MMS for any duties Congress assigns to that agency.

FERC recognizes that ocean energy facilities present different issues than in stream hydroelectric facilities and held a workshop last December to examine these issues.  We commend FERC for taking the initiative to publicly examine what its role would be and ways to address the unique nature of these ocean sites.  Attached is the testimony I provided to FERC at that time.

We are also pleased with some initial steps FERC has proposed in response to that workshop and we encourage FERC to act favorably on more of the suggestions made at that workshop.  If Congress decides that FERC should play a role in ocean energy, we urge Congress to clearly direct that FERC should develop a process for ocean sites that recognizes the differences between ocean wave facilities and river hydroelectric facilities, particularly within the three-mile limit.  In addition, FERC’s scope of review and process should be consistent with the principles listed above. 

2.  What role should the states play in ocean energy facilities?
States should have the authority to decide whether to site ocean energy facilities within their territorial waters.  Traditionally, states, not the federal government, have made the siting decisions on power plants located in their states.

Ocean energy facilities are not like dams and other structures which may restrict navigation on navigable rivers.  Ocean energy facilities are power plants, which use mechanical energy to generate electricity, and states should be allowed to apply their own coordination process to address any localized impacts of these facilities. 

Section 388 of the Energy Policy Act of 2005, in providing MMS lead responsibility for federal leasing decisions, does not preempt the traditional role of the states in siting power plants.  Instead, Section 388(e) explicitly preserves state authority to make siting and state leasing decisions. For example, Section 388(e) preserves not only Oregon’s siting authority but also the authority of our Department of State Lands to issue state leases for activity on state property.  We believe this approach makes sense, where federal and state agencies focus on their respective areas.  Under Section 388(e) MMS makes leasing decisions outside of the three-mile limit, and the State makes power plant siting decisions and leasing decisions for state property.

If Congress agrees with FERC’s assertion of jurisdiction over ocean energy facilities, we urge Congress to add language similar to Section 388(e) to apply to FERC.  

The State can address siting and environmental issues in a more timely fashion than either FERC or MMS can, with less cost and expense to the developer and to the general public.  Even with an expedited process it would probably take either federal agency up to three years to make a final decision on an ocean energy application for large scale commercial operation.  

In contrast, Oregon’s process for siting large energy facilities takes less than one year from receipt of a complete application.  For large energy facilities, Oregon has a centralized state siting process in which the licensing decision is made by the state Energy Facility Siting Council.  The Siting Council’s review covers issues normally reviewed by other state and local agencies.  The Siting Council’s decision must be made in less than one year from the time a complete application is filed.

Oregon’s process has successfully sited thousands of megawatts of power plants, hundreds of miles of transmission lines, natural gas pipelines and natural gas storage facilities, while providing a public process which is accessible and convenient for interested citizen.  Our process has also denied applications for energy facilities which failed to meet Oregon’s strict environmental standards. Oregon’s process for siting large energy facilities works effectively for a wide variety of energy facilities.  That process provides meaningful public input while resulting in a final decision in a timely manner.
For small energy facilities (less than 25 megawatts), Oregon has also established a process to coordinate review among state and local agencies called the Oregon Solutions process mentioned previously.  The Oregon Solutions process operates parallel to state and local licensing and can shorten the licensing process by resolving issues early. It has been used successfully on a number of important environmental and energy issues in the last four years.

As mentioned previously, Governor Kulongoski has designated the Reedsport Wave Energy Project an Oregon Solutions project.  That designation provides high priority involvement by the Governor’s staff in a collaborative process involving all stakeholders, including affected citizens, local governments, interested industry, utilities, state agencies and others.   This process allows the State to act more quickly and more flexibly than FERC to resolve issues for small ocean resources.

Our Legislature also recently passed House Bill 2925, which simplifies the process of siting test and research wave facilities, which are not generating electricity for sale to utilities.  

Finally, our experience with federal preemption of the state in licensing liquefied natural gas facilities (LNG) is that the Energy Policy Act of 2005 has not shortened the process of reaching decisions.  The state had nearly finished the first phase of its review of two LNG facilities when the state’s coordinated siting process was preempted by other sections of the Energy Policy Act of 2005.  The result caused confusion and delay to everyone involved.  The record of LNG facilities and of hydro licensing shows that preemption of state siting is not necessarily the way to expedite decisions to site ocean energy.

Conclusion

Ocean energy facilities should be treated in the same way as other power plants that are reviewed through a coordinated state process.  The federal role should be limited, streamlined and should not displace or preempt the State role.  Section 388(e) of the Energy Policy Act provides a good approach that should apply to any federal agency involved in ocean energy facilities.

Oregon, along with other states, has a fundamental interest in the use of the territorial sea, as well as in the development of renewable energy resources.  Oregon has a fair and efficient process ready to apply to siting ocean energy facilities, and there is no compelling reason why that system should not apply to ocean energy facilities. 

Thank you very much.
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