Fred Kelly Grant
Chairman, Owyhee County Initiative Implantation Act
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September 25, 2006

The Honorable Larry Craig

Chairman

Subcommittee on Public Lands and Forests

Committee on Energy and Natural Resources 

364 Dirksen Senate Office Building

Washington, DC 20510

The Honorable Larry Craig,


In order to produce a locally driven, broad interest-base plan to resolve the land use conflicts which have plagued the citizens and ranchers of Owyhee County, Idaho for decades, Owyhee County’s Board of Commissioners, the governing body of the County, issued an invitation to participate in developing the Owyhee Initiative.   They did this as a joint Initiative between the County government and that of the Shoshone-Paiute Tribes who reside in southern Owyhee County and northern Nevada.


The condition for participation in the Initiative process was that the participating organization commit to the goal stated for the Initiative:

To develop and implement a landscape-scale program in Owyhee County that preserves the natural processes that create and maintain a functioning, un-fragmented landscape supporting and sustaining a flourishing community of human, plant and animal life, that provides for economic stability by preserving livestock grazing as an economically viable use, and that provides for protection of cultural resources.


As you can see, and as your Chair, Senator Larry Craig, and Senator Mike Crapo can tell you, the viability of livestock grazing is key to the County because it forms the backbone of the tax base which supports the County’s economy and County government’s services which are mandated but not fully paid for by Congress and the State of Idaho.  Owyhee County is a high desert rangeland county in Southwestern Idaho, adjoined by Nevada to the South, Oregon to the West, and the burgeoning 750,000 population of the Boise Valley to the north.  Over 7 tenths of the County’s nearly five million acres are owned by the federal government and managed by the BLM for the Congress.  A meager 17 percent of the land base is privately owned and provides the ad valorem tax base for all County services.


Invitations were extended to the Owyhee Cattleman’s Association, the Owyhee Borderlands Trust (a group of ranchers organized to seek alternative means of grazing for ranchers who needed to rest a portion of an allotment to facilitate range improvements such as prescribed fire), the Owyhee County Soil Conservation Districts, The Wilderness Society, the Idaho Conservation League, the Nature Conservancy, the Idaho Outfitters and Guides, People for the Owyhees (an organization of ranchers and motorized recreation users, formed originally as a group for fundraising events and for participating in efforts to oppose designation of over half of the geographical area of Owyhee County as a national monument), and the United States Air Force which operates the Mountain Home Air Base in neighboring Elmore County and has vital stake in land use resolutions on the Training Range which directly involves Owyhee County.

The Bureau of Land Management and the Idaho Department of Lands were asked to participate in an ex officio liaison capacity.  The Commissioners also named a representative to represent the County in the Initiative process, and the Tribes chose to coordinate their efforts directly with the County Commissioners and Senator Crapo on a government to government basis.  As time progressed, the Air Force determined that it could not serve in a voting capacity but served in the process in an advisory and contributive role, providing the actual language in the Initiative designed to protect the long range interests of the Air Force in the integrity of their defense role from the Elmore-Owyhee base.


The Bureau of Land Management and the Idaho Department of Lands agreed to serve in an advisory and contributing role.  From the inception, from the very first meeting of the Work Group, a BLM officer at the district management level was at the table, listening, speaking and contributing information so that the Initiative resolution would be consistent with the mission of the BLM, with the rules and regulations which provide the mechanism under which BLM functions, and the statutes which govern the BLM’s management of federal range lands which lie under the constitutional jurisdiction of the Congress of the United States.  Idaho Department of Lands personnel served the same capacity in behalf of the State which has a constitutional duty to manage the state public school sections of land in the best interests of school support.


All organizations invited accepted the invitation and named a representative to participate in the work of resolution.  Each of the conservation organizations were selected for invitation because of their prior experience in working on Owyhee County issues with no evidence of a bias against grazing which would prevent them from committing to the portion of the goal which called for continuing economic viability of livestock grazing.  

There are some extreme interest groups who were not invited to participate because they actively seek to restrict and eliminate grazing on the public lands and oppose livestock ranching in general.  It would have been utterly futile to seek their participation in resolution of issues when in fact their goal is exactly opposite that stated for the Initiative.

The Owyhee Initiative Work Group which was formed over five and a half years ago, has struggled with policy, philosophy, practicalities, processes and realities in those long years to produce the Owyhee Initiative Agreement, a copy of which is attached to this testimony as Attachment 1.  The Agreement contains the framework within which these organizations, the County Commissioners, the citizens of the County and an overwhelming list of supporters including Governor James Risch, Attorney General Lawrence Wasden and the entire Land Board of Idaho believe land use issues can be resolved without resort to expensive, futile litigation which does nothing for betterment of the resources in the public lands for which you hold constitutional responsibility in Owyhee County.  The Owyhee Initiative Act is proposed as your implementation for these resolutions through your constitutional authority.


First, neither the Commissioners nor the Initiative Work Group asks that the Agreement become law in and of itself.  The Agreement is a commitment from the participating parties to implement its contents in pursuit of the stated goal.  The Agreement, signed by the members of the Work Group, was submitted to the County Commissioners who then submitted it to the Tribes.  Both sovereigns approved the Agreement and executed an historic Memorandum of Agreement through which the Tribes and the County committed to governmental coordination efforts as to issues of mutual concern.  


The Owyhee Initiative Implementation Act has been drafted to provide the processes under which various provisions of the Agreement that need federal legislative action can be implemented, and has been carefully drafted in a manner which assures that the authority of the BLM for management of public lands is not threatened in any way.  It has also been carefully drafted to assure that the timelines which govern BLM decisions are not affected or delayed.

There are opponents to the Agreement and to the Act.  They will seek to persuade you that the Act should not be passed for several reasons, but all reasons are directly attributable to self interest of the opponents, not to concern for the protection of the resource for which you are responsible.


The Act calls for implementation of the Science Review process.  This is one of the processes which opponents will portray in a false and misleading manner.  It is not designed to, and in fact does not, usurp the authority of the BLM, and it is not designed to, and in fact does not, delay any BLM process.  Rather, its purpose is to provide non-binding independent peer review of BLM decisions, and to speed the BLM process.  Its terms specifically adhere to those purposes.  First, it provides for peer review by a team of experts in various areas of resource technical skills, selected in each case by the University of Idaho after review of the particular skills required for review of that case.  Peer Review is an element lacking in the decision making process currently in use by the BLM.  It is not unknown to the BLM, because it was used by various prior directors of the Idaho BLM.  Two former directors of the Idaho BLM, Delmar Vail and K. Lynn Bennett have shown no surprise at this attempt to reinstate peer review because, as they have advised the group’s Chairman, as they came up through the BLM ranks they used peer review to great advantage.


Peer Review also is consistent with the purpose of this Congress in passing the Data Quality Act several years ago.  In fact, you directed each agency to provide for various types of review of its decisions in order to assure that sound science is being used for agency decisions.  The very idea for suggestion of creation of the Science Review process stemmed from the provisions of the Data Quality Act. To this end, the science review will be of great assistance to BLM in assuring that their policy of basing management decisions on the best available science will be followed.

It is clear in the Agreement that the BLM decision making process will not be slowed down in any way by the Science Review.  The report of the reviewing team must be completed within the time set for appeals of decisions by the BLM’s own rules, so the Science Review cannot delay the BLM.  The only obligation placed on the BLM by the provisions of the Science Review is that its personnel receive the peer review report and read it, and then make sure that it gets placed in the administrative record of the BLM.  There is no requirement that the BLM accept the report or its contents or change even a word of its decision based upon that report.  So why conduct the peer review?  It is the belief of the Initiative Work Group that it is in everyone’s best interests, including the BLM, to assure that the best available science is appropriately applied in a timely manner prior to the administrative review of BLM’s decisions in the appellate are of the Department.  If such occurs, and the BLM can avoid problems which lead to lengthy appeals, then the resource can more quickly become the object of the decision which should be crafted to properly manage the resource and its condition.  If the peer review results in a report which states that the BLM has in fact used sound science, that should provide the base upon which a rancher accepts the decision without going through the lengthy and delaying administrative process.  On the other hand, if the peer review results in a report which states that the BLM has not used sound science,  and the BLM makes no change in its decision, then the report gives the administrative judge a base upon which to review the case’s merits much more quickly than is now the case.  Owyhee County has experienced administrative appeals which have taken more than a decade to resolve----and many are still hanging over ranchers and the BLM a decade later.


The compensation package which is part of the Initiative will also come under serious attack, particularly by those who would like to drive ranching families off the public lands.  In order to make the Initiative project viable, quality wilderness areas needed to be designated.  The conservation groups sought such status because of the unique beauty of certain of the areas of Owyhee County’s vast land base.  Some of the highest quality of those areas are represented by private lands owned by 15 rancher families in the County.  These are highly scenic private lands which have water sources, which have unique wildlife resources, and which provide habitat for sensitive species.  The lands are valuable, far more valuable in terms of high value resource richness and from a sale price standpoint than any of the federal grazing lands in the County.  The ranchers know this because they are already being pressed by developers and realtors who desire to acquire these private lands for one of several purposes, all of which will be exclusive of the public and the public’s use.  These private buyers want the lands for development of high upper scale estate subdivisions,  single estates, private hunting and fishing clubs, and/or lodge facilities for private and public tourist services.  All these uses are in demand right now because Owyhee County is the last outpost of solitude in this fast growing area of the northwest----its vast openness lies just 15miles from the most southern development of the Boise Valley, the population of which is estimated now at 750,000, with projections of another 50 percent increase within the next 20 years.

The 15 ranch families represented in the compensation package are facing an end to their current livestock grazing business and tradition if the exchanges called for by the Bill are not provided.  Because of a variety of BLM decisions and a federal district judge’s decisions, they face terms and conditions which are making continuation of their current operation virtually impossible.  One of the ranchers is now allowed to graze for one month in a portion of an allotment where once he grazed for four months.  Because of the terrain and other physical elements of the allotment, it takes him a month to gather the herd after it is put on the allotment.  So, he must put the herd on the allotment, hold them all at one end of it and then get them off in order to avoid trespass.  As a result, the concepts for timing, intensity and duration of grazing use are not properly applied---the rancher knows it, but can do nothing about it because of the BLM restrictions.  His portion of the compensation package will allow him to continue his ranching business but avoid the failed grazing system imposed by BLM and avoid use of a portion of this federal allotment altogether.


None of the 15 ranchers are asking to be bought out of the business of grazing.  They may be retiring their grazing preference as to certain allotments and portions of allotments, but they will be able to continue their grazing through remaining grazing preference(s) and/or on private lands once the proposed exchange is made of the highly valued private lands for federal grazing lands.  So, this package does not in any way constitute the so-called “buy-outs” of grazing which livestock organizations throughout the west almost unanimously oppose.  No one goes out of business, but rather enters into a grazing program which reorganizes and stabilizes the rancher’s economic base of operations.  Rather than a buy-out, the plan represents a  reorganization of ranching operations to the economic value of the ranchers, and therefore to the economic value of the whole grazing industry and of the County which supports and is supported by the ranchers.


Included in the prices which the ranchers have placed on their compensation package, which includes the valued private lands which would be exchanged into wilderness designation, are portions of their grazing preferences including all elements of the preference such as improvements.  The Idaho legislature has determined as a matter of state property law that there is a private property interest in the grazing preference.  The legislature has not spelled out the nature or extent of that interest, but has in fact acknowledged that property interest.  As the Congress knows, the Federal Claims Court and the United States Supreme Court have traditionally and continually ruled that property value is determined by reference to property interests as determined under state law.  The ranchers of Owyhee County, and all ranchers of Idaho know that, and they know the significance of the Idaho statute as to the grazing preference.

The ranches included in the compensation package did not have their ranches on the market for sale in whole or in part for any purpose. So, a traditional appraisal of the lands which they are offering in the package would have been of no use.  They responded to the Initiative by offering the private lands which will provide a high quality ecological wilderness base at the price they know they can get for those lands from developers and/or conservation buyers.  These lands are their fall backs if they have to go out of the livestock business.  These lands will bring prices equivalent to comparables of other ranches which have sold for conservation purposes, or for development----not for continued range grazing use.  But, it is not the ranchers’ interest in seeing the unique landscape of Owyhee County become fragmented and dysfunctional by private development which closes off the lands to all of the public, and closes off access to some of the most beautiful of the western landscapes.  They believe in the ranching tradition, they want to see Owyhee County remain in its traditional and customary state----they want to preserve the beauty and availability of this unique landscape to the people.  

So, they set their prices, and the intention of most of them is that the price be paid in exchange of lands, high value private lands for federal grazing lands. In order to assure that the land exchanges and/or sales remained a viable option, private land inholdings were conservatively valued from $800 to $2,500 per acre while comparable sales for identical lands ranged from $1,000 to $3,000 per acre. 

One of the most important elements in the Owyhee Inititiave Bill is the Recreation Transportation Plan, linked as it is with the Tribal Cultural Resource Protection Plan.  The bill authorizes the elements of funding which have been needed for at least the last decade: funding for local law enforcement and funding to the Shoshone Piaute Tribes to provide the essential personnel needed to protect the resources against irreparable recreational devastation and protect the Tribal sacred cultural sites from the same source of destruction as well as intentional vandalism and theft. 

The land in Owyhee County is hallowed ground for the Tribes.  It contains sacred cultural and religious sites which need to be protected to preserve their sanctity, their important holy place in the Tribe’s historic and current traditions. Many late comers to Southwestern Idaho, and particularly to the ever growing population of Boise and its surrounding expanding, metropolitan area do not understand or appreciate the importance of their sites, sacred ground, artifacts and culture.

As already pointed out, the population of the spreading metropolitan area is now estimated at 750,000.  Annual new arrivals in the Boise area, equal the total citizen population of Owyhee County and the Tribal Reservation.  Growth of the Boise area is projected to increase 85% over the next 25 years.  Many of these newcomers seek refuge from even larger urban areas.  As the urban density of Boise increases, these folks look for the openness of Owyhee County which is less than an hour’s drive away.  Access to the openness is easy through use of their 4-wheelers, dirt bikes, motorcycles and other versions of 4 wheel drives as well as off road vehicles.


Most do not understand the cultural and religious importance of the Tribal sites.  When they find and visit them, they experience the excitement of discovery, a moment to be retold many times over along with showing an arrowhead, a shard of a vessil, or their relic which they take away from the site.  The Tribes have seen more and more discretion of their cultural sites during the last decade of mushrooming urban growth.  They do not have the personnel needed to protect the sites.  And the BLM normally has at most, one ranger for the entire County and the Boise Valley.  Protection of the Tribal sites are not a high priority on their list.

The Tribes developed a Cultural Site Protection Plan to which the BLM agreed in 1999.  BLM District Manager Kate Kitchell went to Idaho’s Senator’s with the Tribal Chairman to seek funding to implement the plan.  Funding was not available at that time, so the Plan has been stalled and desecrations have continued and increased.


Five years ago the Tribes came together with the Owyhee County Commissioners to join in the Owyhee Initiative.  The Bill will authorize funds for the Tribes to implement their Plan which provide for Tribal rangers who will also work cooperatively with the Owyhee County Sheriff to help protect the uniqueness of this vast County from destruction by urban recreation folks.  The Plan agreed to by the BLM in 1999 has been changed only by inclusion of the concept of cooperative law enforcement.  The Owyhee County Sheriff has agreed that he will deputize Tribal Rangers who complete the Idaho Peace Officers Standard Training Course.  The Tribes and County will enter a unique cooperative law enforcement plan which will present a model for County law enforcement throughout the West.
As the cultural sites are being desecrated, so are natural resources and private property throughout the County.  And as motorized vehicle use increases, the challenge of use presented by trail designation by the BLM is gone.  Vehicle operations send new trails, cutting through and destroying natural shrubs and growth which provide sanctuary and food for wildlife and forage for livestock.  The destruction not only impacts current growth, but also adversely impacts soil surfaces, preventing re-growth and causing destructive erosion.  The ecological damage now can be seen in every part of the County.  A motorcycle organization, South Western Idaho Desert Racing Association, has photos showing huge rocks 16 feet high which have been reduced to a bed of gravel by rock crushing 4 wheel drive pick-ups.  The destruction of centuries old rock structures takes only a few days of crushing by the vehicles.

The numbers of motorized vehicles in Owyhee County, massed as they are in favorite riding sites, result in serious personal injury accidents.  The Sheriff who is responsible for law enforcement duties in all of Owyhee County’s, nearly 5 million acres, does not have personnel sufficient to patrol the ever increasing danger spots for recreation uses.  The increasing number of off-road vehicles causes conflicts with lawful on-road vehicles, with non-motorized recreation users such as hikers, equestrian and traditional bicycles, and with lawful livestock grazing in areas too vast for the Sheriff to adequately patrol.  Damage report of have to private property such as fences, pipelines, buildings, roadways and vehicles increases by the month.  In the winter and early spring months, in particular, calls for search and rescue duty adversely impacts the Sheriff’s personnel and budget.  All problems and demands for service related to recreation vehicles, including trespassers or destruction of private property related to unlawful outside use of the federal lands.  Seldom are problems caused by operation of motorized vehicles on lawfully designated roads or trails.  But the BLM has 1 Ranger assigned to the entire County.  And the Sheriff can manage on one back country deputy on his budget.

The Bill authorizes funding for the BLM to specifically contract with the Sheriff for law enforcement as to unlawful use of the federal lands in the County. 

The witness certifies that he is a consultant to Owyhee County Idaho and has no financial interest in the ownership of the county or any party connected to this bill.

Sincerely,

Fred Kelly Grant

620 Fletcher Drive

Nampa, ID 83686

fredkellygrant@msn.com
(208)467-4213 Home
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