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The State of Montana greatly appreciates the leadership the Committee has quickly taken to inform themselves of the issues surrounding carbon capture and storage.  There can be no question that energy needs combined with climate change and general environmental impacts are causing us to take a close look at opportunities to conduct our business differently than we have in the past.   Carbon capture and storage are at the forefront of methods being considered for handling the pollutants affecting our environment.  
The issues:
 Montana has embarked upon some study of the issues surrounding possible capture and storage of carbon dioxide.  Our legislature during the last legislative session considered but did not pass legislation establishing a regulatory scheme for capture and storage.  In the interim between legislative sessions a legislative committee is studying capture and storage and the myriad of issues involved with its practice.
Parts and pieces of the practice of putting carbon dioxide in the ground are well known.  The oil industry has successfully used pressurized carbon dioxide for enhanced oil recovery for many years. However, we also know that if, on a large scale, we capture flue gas, pressurize it and put it in the ground, the oil industry cannot use all that would be produced.    We know that designing and building the infrastructure for moving the pressurized carbon dioxide is possible and, in fact, there is a history of success.   

I would like to address what we do not know and what should be included in a robust regulatory scheme if we begin to capture flue gas from carbon dioxide emitters and put it in the ground. 
Carbon dioxide becomes problematic when we take it in a polluted form, pressurize it and try to store it in the ground where it may move where we don’t want it, mix with water or mobilize metals.

In Montana,   fly ash from burned coal has been found to contain a number of pollutants including Boron, Selenium, Arsenic, Mercury, Sodium, Potassium, Magnesium, Sulfate, Calcium, Chloride and radioactive material.  If we add cement plants to the group of facilities capturing emissions for sequestration, then we add more pollutants to the mix.  The possible pollutants increases as types of processes are added to the universe of those capturing the emissions.  The best numbers we have heard regarding cleaning the pollutants from the flue gas is about 90%.  That leaves 10% of the pollutants that could be in the liquid put under ground.   Once underground, the carbon dioxide and companion pollutants may: 1) work their way to the surface where pressure loss will return it to a gaseous and deadly state, 2) may move with groundwater as a pollution plume, and 3)  may interact with the geologic body and mobilize more pollutants.   In the best of circumstances, the polluted carbon dioxide will stay put in the location chosen for it.  

A regulatory scheme:
The best scenario for sequestration would be to select proper sites that will hold the carbon dioxide in the chosen location, use only those types of sites, engineer the injection facility to the best controls and to monitor over the long run to be sure the carbon dioxide stays in place.  A proper regulatory program would include permitting requirements to cover:

· Identification of all pollutants in the injected substance

· Site characterization to include analysis of substance volumes injected, buoyancy analysis, viscosity factors, corrosivity analysis, and permanency factors related to geology. 
· Proper definition of the extent of the area to review and monitor

· Stringent requirements for injection well construction

· Engineering testing of the well and distribution network

· Monitoring

· Assurances of financial responsibility of the sequestration operator/owner

· Site safety requirements and bonding

· Well closure plans and requirements

· Post closure plans and requirements

· Public participation, including environmental analysis preparation
· Clear definition of ongoing liabilities for managing and maintaining the site. 

· Enforcement provisions 

The EPA is drafting a set of rules under the Safe Drinking Water Act Underground Injection Control program.  If these rules go forward, the program needs to be delegable to states whether or not the other elements of Underground Injection Control are delegated.  The delegation process needs to be rapid and separate from the historically slow processes.  Federal agencies that are working on carbon sequestration need to make a major effort to share information about technologies, analysis methods and new developments.  

Under Montana’s current law and regulations governing discharges to groundwater, carbon sequestration could take two roads.   First, if the sequestration is for enhanced oil recovery, the Underground Injection Control, Class II  program would regulate its use.  This program is delegated to the Department of Natural Resources and Conservation and such operations are exempt from the Montana Water Quality Act permit requirements.  If the sequestration is for storage, but not enhanced oil recovery, the Montana Water Quality Act would prevail as the regulatory framework.  The Water Quality Act includes authority for discharges to groundwater.  Two main factors would drive the regulatory framework.  The actual discharge of pollutants would require a groundwater permit which would be written for meeting groundwater standards.  Also, a nondegradation policy would apply which ratchets down the pollutant amounts allowed to be discharged.  The actual values of allowable pollutants would depend on the quality of the receiving water.   Many of the items listed above describing a robust regulatory program are lacking authority in the Montana Water Quality Act.  

Risks to the public health and safety and the environment from sequestration operations include chemical interactions that may occur in the ground, movement of pollutant plumes, and leakage of the carbon dioxide from the storage site to either groundwaters or to the surface.   Seismically active areas would pose a serious risk to storage site leakage potential. 
Liabilities:
Liabilities and any regulatory approach to them will be to some degree dependent upon the view of whether or not sequestered carbon dioxide is a pollutant or a commodity.  This is a time oriented determination if while being injected for storage it is a pollutant, but after injection is complete it becomes a commodity  (or in some cases, vice versa).   Potentially responsible parties include storage site landowners, injectors, operators, transporters, generators, lenders or contractors.   A regulatory program needs to clearly define and delineate liabilities with respect to portions of the operation, storage period and, if used, the withdrawal of the carbon dioxide for use in the future. 

Funding:  
Further, if carbon capture and storage practices are of true importance, the federal government needs to assist states with financing to start up and manage proper programs.  The Underground Injection Control programs have historically had only minimal support. 

Even if states developed fee programs for permitting and maintaining storage facilities, resources are needed to begin the programs before there is anyone to charge fees. 
Authorities: 

Each state has its own statutes regulating water quality.  Those statutes would define the circumstances in which delegation of a federal program could move forward.  Some states are moving forward with legislation and rulemaking to establish a program for carbon sequestration.  Montana is studying the possibilities, but has not completed any specific legal framework.  Montana would evaluate the eventual EPA program established under the Safe Drinking Water Act Underground Injection Control program to determine whether or not to seek delegation. 
Split Estates: 
Mineral ownership issues have yet to be resolved in many locations.  Questions of who owns the pore space into which carbon could be injected has yet to be determined. Where the mineral and surface estates are separately owned, the solution to ownership and responsibilities is likely to be resolved in the courts unless communitization agreements are established ahead of development.  A dispute could occur if a location has been developed for gas, some is left in the body, but is not currently being mined, then the site is wanted for sequestration.  A significant amount of cooperation will be needed to resolve these kinds of issues.  

Members of the Committee, I appreciate the invitation to offer testimony on this important issue.  Thank you for working hard on this significant issue.  Close attention to these developments is necessary to guarantee that our nation’s water supply is protected in a clean state and to maintain the progress we have made in cleaning up contaminated sites.  After decades of significant water quality work, it would be a national embarrassment to be creating new Superfund sites today simply by not developing a robust regulatory program to manage carbon sequestration.  
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