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Mr. Chairman, Distinguished Members of the Senate Committee on Energy and Natural Resources, Ladies and Gentlemen:

Thank you for the opportunity to appear before you today.  His Excellency President Kessai H. Note once again takes this opportunity to personally thank you Chairman Bingamon for introducing S. 1756, the Republic of the Marshall Islands Supplemental Nuclear Compensation Act of 2007, and for convening this hearing so that we may present our views on this most important and historic legislation, and on implementation of the Compact, as amended. 

I would also like to take this opportunity to recognize other members of our delegation present here today, and to thank them for their presence and contributions. 
S.1756, Republic of the Marshall Islands Supplemental Nuclear Compensation Act of 2007.

There is no question that the U.S. Government’s detonation of sixty-seven atmospheric nuclear weapons in our county created profound disruptions to human health, the environment, as well as our economy, culture, political system, and virtually every aspect of life.  The U.S. nuclear weapons testing program was the marking period of our modern history; the trajectory of our people, our islands, and our institutions reflect the chaos and problems caused by extensive contamination, public health crises, and the upheaval and repeated relocation of several populations.

A small country with seventy square miles of land and a population one tenth the size of Washington, D.C. does not have the financial, human, or institutional capacity to respond to and address the magnitude of problems caused by the nuclear weapons testing program -- problems which continue to plague our nation to this day.  

The RMI Government appreciates all the assistance the U.S. Government has given to the RMI to date to address some of the needs related to the testing program.  The health programs, the environmental monitoring, and the food support programs for the atolls most impacted by the testing program are perhaps the most important programs that the U.S. provides to the RMI, particularly from a symbolic perspective as they demonstrate a U.S. interest in taking responsibility for the damages and injuries caused by U.S. testing.  However, the RMI Government and the atoll leaders have been telling the U.S. Government continuously over many decades and through multiple administrations that the needs are much greater than the U.S. is taking responsibility for. 

Mr. Chairman, as President Note stated in his letter to you of 23 August 2007, concerning S. 1756:  “This bill represents the first serious and substantive attempt to deal with the consequences of the U.S. Nuclear Testing Program in the Marshall Islands since the Section 177 Agreement went into effect almost twenty-one years ago. We see the introduction of this legislation as historic and providing an important step in the right direction. S.1756 will allow us to engage with the U.S. Congress in continuing to work on addressing the damages resulting from the nuclear testing; damages and injuries far worse than either country originally understood. Mr. Chairman, we are most grateful to you for this opportunity.”

Today, I would like to discuss some of the issues addressed in S 1756, as well as those issues that need to be further considered and acted upon by our governments to fully address the consequences of the U.S. Nuclear testing program in the Marshall Islands.  

Runit Dome

We are most pleased to note the inclusion of provisions to address the monitoring of  the Runit Dome at Enewetak Atoll. 

The partial cleanup of Enewetak Atoll in the late 1970’s resulted in the creation of an above ground nuclear waste storage site on Runit Island that has come to be known as the Runit Dome.  Inside the Runit Dome is over 110,000 cubic yards of radioactive material scraped from other parts of Enewetak Atoll.  The Runit Dome is of concrete construction and the material inside is radioactive for 24,000 years.  This type of nuclear waste storage facility would not have been permitted in the US because it would not have been considered to be adequately protective of human health and the environment.

In addition, there is an area on Runit Island where particles of plutonium were dispersed on not cleaned up.  The particles remain on the island covered by a few inches of dirt.

We all know that monitoring of Runit Dome and other parts of Runit Island needs to be done as part of a long-term stewardship program. Neither my government nor the Enewetak people have the expertise or resources to conduct such monitoring.  The Runit Dome and the surrounding contaminated land and marine area should be monitored and treated as any nuclear storage site in the US in order to provide the same level of protection to the Enewetak people as US citizens receive.  That means that the monitoring needs to be part of a long-term stewardship program under the direction and responsibility of the DOE or other appropriate US agency.

This has always been a major issue of concern for the people of Enewetak who live in the immediate area of Runit, and consume fish and other seafood from the reef area adjoining Runit.  Accordingly, we ask the Committee to remain engaged in the oversight of the Department of Energy’s survey reports regarding the radiological conditions at Runit, and to see to it that these surveys are adequately and consistently funded to allow the Department of Energy to carry out the surveys in a complete and timely manner, and to take immediate action if a problem is discovered.

Eligibility for Energy Employees Occupational Illness Compensation Program
The inclusion of citizens of the Trust Territory of the Pacific Islands for coverage under the Energy Employees Occupational Illness Compensation Program Act of 2000 is also most welcomed by the RMI.   Approximately 50 Marshallese worked for the United States or its contractors in the Marshall Islands during this period in efforts to clean-up or monitor these severely contaminated sites, but unlike their U.S. citizen co-workers, have been denied access to health care to address the health consequences of their very hazardous work. 

Section 177 Healthcare
S. 1756 also appropriates the sum of $2 million annually, as adjusted for inflation in accordance with the Section 218 of the RMI-U.S. Compact for purposes of providing primary health care to the four atoll communities. The RMI welcomes and fully supports this measure and wishes to thank the Chairman for making this a permanent  rather than discretionary appropriation; an issue that has caused significant problems in other Compact assistance.

Section 1(a) of Article II of the Section 177 Agreement provided that $2 million annually  be made available to address the health consequences of the nuclear testing program.  This amount was never subject to an inflation adjustment, despite the fact that health care cost inflation rates have always been substantially higher in the U.S. than overall inflation rates. Applying the Medical Care CPI in Hawaii, where most medical referral cases from the RMI were sent during the period in question, the adjusted rate would have been $4.42 million annually as of 2001.  An analysis showing the declining value of the Section 177 Health Care funds over time; the additional costs to the RMI; and what sums should have been provided in order for these funds to maintain their value is attached to this statement.

As stated in the August 23 letter from President Note to Chairman Bingaman, the scope of 177 Health Care Program needs to be examined, especially in light of the September 2004 NCI report prepared at the specific request of the Senate Committee on Energy and Natural Resources. In addition to stating that more than half of the estimated 532 excess cancers had “yet to develop or be diagnosed” (page 14), the report also indicates that more than half of those excess cancers will occur in populations that were at atolls other than the four included in the 177 Health Care Program. Table 3 on page 20 of the report provides more than adequate justification for including in the program the populations of the “Other Northern Atolls” of Ailuk, Mejit, Likiep, Wotho, Wotje, and Ujelang. That table indicates 227 estimated excess cancers among the 2005 people who were living at those atolls during the testing period, an amount representing more than 11% of those populations. It could also be argued that there should be an active and ongoing medical diagnostic program carried out across the RMI, specifically including the outer islands, in order to diagnose the excess cancers so that they can be treated at the earliest possible stage.
The 4 Atoll Health Care Program (formerly the 177 Health Care Program) has been operating on borrowed time and resources since its beginnings.  We have continued to watch medical and pharmaceuticals, supplies, and logistical costs increase year after year while our financial support stayed flat.  After the first 17 years of the Compact, with medical costs at an all time high, we faced the challenge of trying to continue the program with a 50% cut in our already seriously inadequate budget.

What are the challenges we face?

We need a commitment for longer term funding.

We need adequate and reliable water supply systems.

We need affordable and reliable power supply systems.

We need reliable transportation services for patients and medical supplies.

Our clinic buildings and equipment are 10-15 years old and have had minimal repairs.  Although we have upgraded some of the medical equipment this year we have barely scratched the surface.  We are without some very basic equipment and are limited in what equipment can be provided because we lack the necessary support systems.  Also, we do not have a budget that allows for a repair technician or a preventive maintenance program.  

We lack autoclaves because these sterilizers require a continuing supply of distilled water to operate.  Other sterilization supplies such as Formalin can only be transported by boat and are difficult to ship into the Marshall Islands. This means we do without basic minor surgery equipment unless we use cost-prohibitive disposable sets and supplies. 

None of our clinics have basic laboratory setups for simple diagnostics and many of the one step lab tests are either too costly or require cool storage. We have extremely limited diagnostic equipment and much of it has to be shared on a rotating basis. We have no proctoscopes, we cannot do PSA’s.  Both of these would be needed for cancer screenings.  In addition, we lack reliable cold storage.

Facing these limits, we have been very lucky to recruit physicians from third world countries with strong clinical skills, experience relative to our diseases, and a willingness to work under these difficult circumstances.  These doctors continue to live and work in our outer atolls despite limitations in supplies, equipment, and logistical support.  Hiring these doctors has also been a matter of necessity as neither our previous or current budget would have supported hiring physicians with greater salary expectations.  The recruiting and relocation costs for these doctors can be relatively high.  This expense is compounded as we deal with year to year funding.  Lack of secured funding prevents us from recruiting and hiring on longer term contracts and seriously impacts the program’s continuity and the related recruiting costs.

NAS Study

S.1756 makes provision for the National Academy of Sciences to conduct an assessment of the health impacts of the nuclear testing program on the residents of the RMI. The RMI strongly supports this assessment as it will look at the overall health impacts caused by the Nuclear Testing Program rather than focusing on just one aspect of those impacts. The RMI would like to make it clear, however, that the NCI and other data previously presented to this Committee provides the justification for taking action now to establish a cancer screening and treatment program, and to address the radiogenic healthcare needs of several communities beyond the 4 atolls.

The proposed National Academy of Sciences assessment of the health impacts of the nuclear program on the residents of the Marshall Islands should consider all data and analyses relating to dose reconstructions, exposure pathways, and potential health outcomes. In particular, two reports prepared for the Centers for Disease Control by S. Cohen & Associates and dated May, 2007, should be reviewed as part of the assessment and the authors of the reports should be given an opportunity to meet with the NAS experts to discuss their findings. The two reports are: “Historical Dose Estimates to the GI Tract of Marshall Islanders Exposed to BRAVO Fallout”(Contract No. 200-2002-00367, Task Order No. 9) and “An Assessment of Thyroid Dose Models Used for Dose Reconstruction,” Vols. I and II (Contract No. 200-2002-00367 ,Task Order No. 10).
Assessment of the Marshall Islands Nuclear Claims Tribunal

Absent from the S.1756 is any reference to the decisions and awards made by the Marshall Islands Nuclear Claims Tribunal. The administrative and adjudicative processes of the Tribunal over the past 19 years are an important mutually agreed to component of the Section 177 Agreement and its implementation to resolve claims for damage to person and property arising as a result of the nuclear testing program. We cannot simply ignore the Tribunal's work and awards that it has made. 

Understanding that there continues to be concerns in Congress, we would support a further study of the decision-making processes of the Marshall Islands Nuclear Claims Tribunal and its awards by an appropriate organization. The RMI has presented a Report on this subject prepared by former United States Attorney General Richard Thornburgh in January, 2003, however, issues and concerns apparently continue. We should move forward and resolve any remaining issues and concerns regarding the Tribunal and its work. We would therefore respectfully suggest that the GAO may be appropriate to undertake such a study and provide recommendations to the Congress.
Compact Implementation

Overall, we have made a great deal of progress with respect to implementing the Compact, as amended.  The procedures we developed regarding the Joint Economic Management and Financial Accountability Committee (JEMFAC) 
have worked well through a process of requiring consensus between our two governments on the allocation and division of Compact annual sector grant funding.

During the past three years, the RMI Government has invested heavily in the Education, Health, and Public Infrastructure sectors in terms of allocating available annual grant funding—in fact, the Public Infrastructure grant allocations have been mostly for improving education and health facilities. The Health and Education sectors are identified within the body of the Compact as priority sectors. The RMI Government intends to remain fully committed and focused on improving our education and health outcomes.

Our Government has also done much to improve the groundwork for more robust private sector development with enactment of further changes to our land registration laws, enactment of a secured transactions law, and other reforms to create an environment conducive to the private sector growth. 

We believe that implementation of the accountability provisions in the amended Compact in respect to annual sector grant funding has to date, been largely a success for the RMI.  We must, however, continue to improve on our performance and see positive and measurable results that will encourage greater ownership of the new system within our government, and to the Marshallese people who are the real beneficiaries of better accountability and good governance.

As we have endeavored to usher in an era of greater accountability, we are cognizant that such efforts must start from the top.  As we move forward and better enforce our own laws, we are aware that problems with local capacity remain, and must be resolved if we are to institutionalize the changes we are undertaking.

The RMI has also moved forward over the past three years with taking measures to implement the Compact, as amended, and adopting a system of performance based budgeting within the government. We started this program with the core sectors of Health and Education.  We are now moving to a performance based budget system within other sectors of the government that are not funded from the Compact.

The reporting obligations of the new Compact are the key to monitoring this progress. Our capacity is growing to meet these many requirements and the most critical among these is the annual report to the President of the United States on the progress of the Compact implementation. I think it is true to say that both sides recognize that the present timing for the preparation of this report is unrealistic and I would suggest that this issue needs to be addressed and changed to a more realistic timeframe if we are to best reflect the Compact’s progress.  This is also true of the timing for submission of audits under the Fiscal Procedures Agreement.

We also see the need for the foreseeable future to coordinate Compact activities within the Government through a viable framework that focuses only on matters related to the Compact.  In this respect, I am pleased to announce that our Cabinet has recently approved the formal creation of an Office of Compact Implementation that will oversee all aspects of Compact implementation on behalf of the RMI.

Full Inflation Adjustment
The issue of full inflation continues to be problematic for the RMI in terms of the Government maintaining fiscal stability as annual grant assistance declines over the years as was predicted by the RMI four years ago.  The GAO also dedicated an entire report to dealing with the long term effect of declining grant assistance under the amended Compact.  In the RMI’s comments to the GAO Report in November, 2006, we noted:

“One of the major challenges regarding social and economic stability remains the size of the annual decrement of the Compact Title Two Section 211 sector grant funding ($500,000) and the only partial inflation adjustment. The resulting significant annual decline in the nominal and real value of this funding will place pressure on providing adequate social services and fiscal stability as well as impact private sector performance.  This is despite the changes the RMI is making in focusing amended Compact funding mainly on health, education and infrastructure development and maintenance.” 

Recently, this situation has been further exacerbated by rapidly rising costs of imported fuel, which is causing major problems with the provision of public utilities and inter-island services for our widespread communities and creating an overall inflationary effect that is putting a damper on our economic growth.

Although annual decrements of $500,000 are a major improvement over the original Compact with decreases of $4 million every four years, these decrements over time may result in the same problems that plagued the RMI under the original Compact that cannot be overcome through reducing essential government services or changing the tax structure. Full inflation adjustment to amounts provided under Article II of the amended Compact remains an important issue, and one if not addressed in the short term, will cause significant fiscal problems in the long term.

Supplemental Education Grants

U.S. Public Law 108-188 provides for a supplemental education grant (SEG) of $6.1 million annually, to be adjusted for inflation which was to allow the RMI Government to design and implement education programs to replace those lost through the termination of certain federal programs.  These funds were to be made available to the RMI within 60 days after the date of appropriation.

Unfortunately, these appropriations have taken place well into the fiscal year, and delays in the RMI receiving the funds have been in excess of six months as opposed to 60 days as required by law. In addition, rather than adjusting the $6.1 million for inflation, the RMI has seen this amount decrease over the years as it has been subject to across the board budget cuts.  For example, over the past two fiscal years there has been a $712,000 shortfall between the planned SEG amounts, and the actual amounts appropriated.  There is now a real danger of creating a de facto ceiling for the SEG that is below the authorized amount, and does not include inflation.

These problems arise as a result of the fact that SEG funding is an annual discretionary appropriation under the U.S. Compact of Free Association Amendments Act 2003.  This has caused tremendous problems for our Ministry of Education in developing and implementing crucial education programs supplementing the Education sector grant in the Compact. In addition, the lower amount will impact education sector performance by limiting the scope and depth of sector operational, development and reform activities.

This issue is of such great importance to the RMI that on March 8, 2006, President Note wrote a letter to Secretary Spelling asking that the SEG be made available as a permanent appropriation in the same manner as other Compact assistance.

I would now ask the Administration and Congress once again to make provision that the SEG be made available to the RMI as a permanent appropriation and adjusted for inflation in the same manner as other financial assistance under the Compact.  This will be crucial for the success of efforts to improve the educational outcomes for the Marshallese people.

Compact Trust Fund

The Compact of Free Association, as amended, also includes provision for a Trust Fund which will build up until 2023, at which time income from the Trust Fund will be made available to the RMI to coincide with the end of annual grant assistance.

As we noted in our comments to the last GAO Report, we agree with their findings questioning the adequacy of the Trust Fund in 2023 to fulfill its purpose. What became clear in the U.S. agency comments to the GAO Report is that there are differences of opinion as to the purposes of the Compact Trust Fund.

References are made to the negotiations history of the Trust Fund Agreement (TFA), and in particular to Article 3 of the TFA which states that the Fund is to provide an annual source of revenue after 2023.  

This provision and others were hotly debated during the negotiations, but Article 3 cannot be viewed as a stand-alone provision.  Rather, the TFA must be read as a whole, and when one does that, it is clear that the goal established in the Agreement is to provide for a smooth transition between the end of annual economic assistance, and income from the Trust Fund.  The TFA also provides that starting in FY 2024, the RMI may receive an amount equal to the annual grant assistance in 2023 plus full inflation.  The Agreement does not say “up to” that amount or any other amount, and the negotiating history will show that the reason the word “may” appears rather than “shall” is that the disbursement of the funds would be based on RMI compliance with whatever rules are in place at that time governing their use. Since this reference is the only reference in the TFA to amounts available starting in FY 2024, and thereafter, we believe that this is the benchmark that we should be striving to achieve in the future.

We point this out not for the reason of engaging in another protracted debate on the purpose of the Trust Fund, but to point out that the Fund should have goals other than simply saying that it will produce revenues starting in FY 2024.  Our discussion should center around what can be done between now and then to maximize Trust Fund income and to make it viable in the future.

There are many ways in which future viability of the Trust Fund can be achieved. Over the past year, the TFC has considered the possibility of securitizing future U.S. contributions to the Trust Fund.  This could permit investment of larger amounts in the early years allowing the corpus and income producing potential of the Fund to substantially increase over current projections.  The RMI Government looks forward to receiving a report on the advisability and risk of securitizing future U.S. contributions, but urges that this be done as quickly as possible since this is a time sensitive concept. If feasible, we would strongly support securitization of future Trust Fund contributions.

A second way to improve the long-term viability of the Fund would be to extend the term of annual grant assistance for at least another two years before distributing income from the Trust Fund.  This would be consistent with the intent of both governments when the Trust Fund was originally negotiated, and it was anticipated that the Fund would be invested for a full 20 years before it would be expected to produce annual income.  This did not happen due to the delay in approving and implementing the Compact, and the wording of Section 216(b) of the amended Compact. 

Another way to improve the Trust Fund’s viability would be to attract additional subsequent contributors to the Fund.  The RMI is most pleased that it was able to bring Taiwan in as a subsequent contributor to the Fund, and looks forward to participation by other Subsequent Contributors. In this respect, we would encourage the U.S. Government to actively seek additional contributions from other sources as the RMI has done over the past three years.

Finally, we were anticipating that a technical amendment would be included in H R 2705, the Compacts of Free Association Amendments Act of 2007, which would allow the RMI and U.S. Governments to make certain technical amendments to the Trust Fund Agreement regarding the Fund custodian and sub-custodian in order to facilitate investments by the Investment Advisor, Goldman Sachs, and to streamline the cumbersome process noted by the GAO in their report.  It is our understanding that the Administration had submitted such an amendment, but it does not seem to have been included in the current version of HR 2705.

The good news about problems concerning the future adequacy and viability of the Trust Fund is that there is time to take measures to address these concerns.  The RMI believes, however, that these measures need to be taken as quickly as possible. Already there is concern among the Marshallese people that the Trust Fund will not be a viable and sustainable source of revenue in the future. This belief was further supported by the findings of the GAO in their Report.  As time passes, this will lead to increased migration as people will lack confidence in the future of their nation.

Both Governments have a strong interest in seeing to it that the Trust Fund is successful, and fulfills its purpose.

Mr. Chairman, this concludes my testimony here today regarding S. 1756, and Compact implementation. I would be most pleased to answer any questions at this time.

PAGE  
1

