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I am here today to express my strong concerns about the lack of consumer and small business protections against harmful transactions, or cross-subsidization, between utility companies and their affiliate companies.

The Energy Policy Act of 2005 significantly altered the federal regulation of utilities by repealing the Public Utility Holding Company Act (PUHCA) of 1935.  In response, Chairman Bingaman, Senator Brownback and I requested a report from the General Accounting Office to examine the effect of PUHCA’s repeal on the oversight of electric utility holding companies and the ability to prevent harmful cross-subsidization.  I am pleased the Committee is examining the GAO’s recent findings and recommendations identified in the report, “Utility Oversight: Recent Changes in Law Call for Improved Vigilance by FERC.”
The report is disturbing.  It reveals that “[the Federal Energy Regulatory Commission] has made few substantive changes to either its merger review process or its postmerger oversight since EPAct and, as a result, does not have a strong basis for ensuring that harmful cross-subsidization does not occur.”
Harmful cross-subsidization results in very real and serious impacts on consumers, small businesses, and our economy as a whole.  Unfair practices between utility companies and their affiliates force electricity and natural gas consumers to foot the bill for another companies’ expenses and allow the utilities to unfairly compete against small businesses.  

Previously, PUHCA had stood as a barrier to harmful cross-subsidization and other abusive affiliate transactions for decades.  Given its repeal, it is essential that Congress ensure there are effective authorities for oversight and regulation of electric utility holding companies.  Under the current law—established in 2005 to encourage investment in the utility sector—there is little doubt that utilities will become larger, more complex, and located in geographically diverse areas.  The size and complexity of these companies also make it more difficult to identify abuses.
Unfortunately, all too often, utilities have succumbed to temptation and have relied on the more stable, regulated utilities within the company to shore up balance sheets and offset risky non-utility investments, while customers, ratepayers and investors pay the bill.  

To ensure adequate protections, Senator Brownback and I have championed efforts to require FERC to establish ‘ring fencing’ rules to help ensure that the financial integrity of public utilities is not harmed by the repeal of PUHCA.  Ring fencing is the legal walling off, or encircling, of a regulated utility from its unregulated affiliates.  Insulating the utility in this way is intended to protect the regulated utility itself and its investors, the electricity and natural gas consumers, as well as to prevent unfair, illegally subsidized competition with small businesses.

Our legislative proposal had the support of trade associations, unions, small business representatives, public interest groups, and utility associations such as the American Public Power Association, American Subcontractors Association, Associated Builders and Contractors, Association of Financial Guaranty Insurers, International Brotherhood of Electrical Workers, National Electrical Contractors Association, Plumbing-Heating-Cooling Contractors, Public Citizen, Public Interest Research Group, Small Business Legislative Council, and the Sheet Metal and Air Conditioning Contractors' National Association.

I look forward to continuing to work with Senator Bingaman, this Committee, Senator Brownback and our colleagues to ensure that there are strong safeguards against harmful cross-subsidization.
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